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Arising out of 010 No. 45/WS03/AC/CSM/2022-23~: 22.12.2022 passed by The Deputy
Commissioner, CGST, Division-V, Ahmedabad South.

o-14"1c>1cbciT cBT rf111 ~ "CfciT Name & Address

Appellant

M/s. Dilip Vishnuprasad Trivedi,
5/8-8, Vivekanand Nagar,
Hathijan, Ahmedabad-382445.

al{ anfh gr rat sh ri rra aat & a as z srkg a uR zqemRrf ft
sager 3rf@at at 3rfta zu gnteru 34a IId# T:{clmf % I ,

Any person aggrieved by this Order-In-Appeal may file ati appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ flxcblX cBT~a,ur~

Revision application to Government of India:

() atu sq< ca 3rf@,fr, 1994 cB1" tTRT 3ra ft4g T;ii # aRq@tar er cITT
'3ll-~ rer gg# a iafr gerr 3rat 3fh Rra, Gd Elf, fctro" 4-i?!lc>lll, ~
fcr:rrT, a)ft ifora, Ra tua, ia mf, { fact : 110001 cITT cB1"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) zuf ml cB1" mR a sa 4#t s4far an fa#t soszn arr ajar "tf "ll1
fa4t arm a qr sarn me a ua gg rf if, m fat quern ut quer j ark a fcl:lxf
cblx-&l'i if m fcRfr -_qu;gp.11x ~ ·m 1=flcYI" # #fut a tr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or tc
another factory or from one warehouse to another during the course of processing of the goods in 2

warehouse or in storage whether in a factory or in a warehouse. · ?t
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) rd aa fa4l I, UT ror B Pllltfaa l=ffcYf "CR m ~ * fclP!l-!1°1 B '39.!.i'Pi ~ ~
ma u sqlg[ca Ra amu#it sna are fr#t gz aqr Raffa r

!l.) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

3) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3Nli:iri cITT snra zyeno # gramf uit sq€ht #fee mu t r{ ?&ah ha srrhsr
Git gr er u fu garfa agar, aria # 8RT "CfTRcf at arr u zq ala i -Fcrrrr
sf@fr (i.2) 1998 tTRf 109 8RT~~ ~ "ITT I

c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the. date appointed under Sec.109
of the Finance (No.2) Act, 1998.

) aha sgre zyeas (r4ta) fura6, 2001 * ~ 9 * 3-ic=rTT, f21Plf41Sc:, m~~-8 B
al uRii , )fa re a uR s?gr hf fats a ft mu a flare-am?r vi 3r#le
3hr at atat ,Rzii # arr sfra ma fhzn ult a1Reg tr rrer arar s.al qr fhf
iafa tTRr 35-~ B Atfffur #t aTa a rr tr- ara # ufa ft mrfr
afeg

The above application shall be -made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section .
35-EE of CEA, 1944, under Major Head of Account.

2) Rf4u 3mag # mer usi icaraa gs ara qt zut a slit q 20o/-6l
'lfTdR cITT ~ 3ITT \ifITT .;i:-i &P ri -<cbl-l ~ cYrmr ~ \i'llTcIT "ITT m 1000 /- cITT ffi~ cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

8r zca, ah; Gall yea vi tara an4lat4 =nnf@raw 4Re 3rfta
!\ppeal to Custom, Excise, & Service Tax Appellate Tribunal.

1) ta Garza zrc sf@fu, 1944 cITT tTRf 35-611/35-~ cB' 3-ic=rn,:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sq~Ra qRba 2 (4)a iaarg 3rar 3rarat #t sr4@le, of)l # m v# zrce,
ah4hr sqrai zre vu araz 3r@ta mraf@raw(Rrb) #t f?a 2jr 4fat, rs«Iara
a 2',rel, qgI] 14a , 34#q1 , f@ya1, 34Isla-seo04

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2 Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmadabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf? z« 3mer i a{ a s#xii atran star at r@ta e sitar frghr gTaT
'34gc/t1 cPT if fc)?m urr afg gr an # sgg ft fa far rat art 'fl' ffi fag
zqenferf 3@)l mrznf@au st ya r4ta u tzrr at v 3r4a fan urar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As ·the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·ar1re zreaarf@rm 197o zuenrisgi)era #l srgpP--1 #a sifa feffa f; 3i 3a
3ea ur eon#gr zpenfenf fsfu f@earl a mgr # r@ta #t a #Ru s.6.so ha
arr1ru zrca feae au star if;
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) g sit iaf@era mai a firer aa Ruii #t ail sft szurt 3llcbMct fclJ<:rT \Jl1m t '3TI"
ft zrc, ha sgraa zn vi ala s741Rt znznf@rawr (arufef@) -A<:r=r, 1982 # "Ai%c,
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

s Rt zrcea, a€a saa zrc ya ars r4a nznf@raw(frec),
>lffrwfrc;rr ma afar#ju(Demand) y s(Penalty) cJ?T 10% qa saaar
a#arf ? lraif, sf@roanqa "G!l-lT 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#4tusa sea sit hara a oiafa, zf#ea@ "afarq§j-l-Jtrr"(DutyDemanded)
a. (Section)~ 1upha<affRaft;
z far sreaa h#@z2feeat fr;
ak}fez fail#Ru 6h a<aauft.

> rqfsifarfhlus& q&amal gear }, er8lea' fer ah sf@g qfrfsa fan rTT
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. .

zr 3nr# ,RarftmRrsur#war sari zyea rerar zreso ur aus R@arf@a ITTm "mTr~ lflZ~it;" 10%
'P@Ff"CJ'f-3ITT''Gl"ITT~~ Rtc11Faa it'dGf~~10%~"CJ'fcff\''GIT'flcpcfl'%1 ·

In view of above, an appeal against this order shall lie before the Trib -A_· ent ff
10% of the duty demanded where duty or duty and penalty are in dispi; herE
penalty alone is in dispute." /~ls



F.No. GAPPL/COM/STP/1172/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dilip Vishnuprasad Tivedi, 5/B-8,

Vivekanand Nagar, Hathijan, Ahmedabad - 382445 (hereinafter referred to as "the

appellant") against Order-in-Original No. 45/WS03/AC/CSM/2022-23 dated 22.12.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central GST, Division III, Ahmedabad South (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AEDPT3017K. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2016-17, it was noticed that the appellant had earned an

income ofRs. 19,97,307/- during the FY 2016-17, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration .nor paid the

applicable service tax thereon. The appellant were called upon to submit required documents

for assessment for the said period. However, the appellant had not responded to the letters

issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-II/Di

III/ST/DILIP VISHNUPRASAD TRIVEDI/2016-17 dated 12.10.2021 demanding Service

Tax amounting to Rs. 2,99,596/- for the period FY 2016-17, under proviso to Sub-Section (1)

of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; recovery of late fees under Section 70 of the Finance·

Act, 1994 read with Rule 7C of the Service Tax Rules, 1994; and imposition of penalties

under Section 77 and Section 78 of the Finance Act, 1994.

4

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,99,596/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further

(i) Penalty of Rs. 2,99,596/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the Finance Act, 1994; (iii) Penalty ofRs. 5,000/- was imposed on the appellant under Section

77(2) of the Finance Act, 1994 for not submitting documents to the department when called

for; and (iii) Penalty of Rs. 20,000/- was imposed on the appellant under Section 70 of the

#.2;3%5%-s4
st .- i63,-· !'t~( iJ'.'"\ ~\\;,.; \'1- ··~
?° Ws8 {: ks 3
" :.-) ' -j#AT
\"a. /
±



F.No. GAPPL/COM/STP/1172/2023-Appeal

Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994 for non-filing / late

filing of ST-3 return.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o The appellant have owned One Truck and providing transportation service through

that truck.

o The appellant have provided transportation services to the corporate client and

therefore their transportation income is covered under Notification No. 30/2012-ST

dated 20.06.2012 and service tax was need to pay by the service receiver and

accordingly the appellant was not liable to pay any service tax -on the said income.

o The adjudicating authority has not done any pre-consultation of the appellant before

issuing show cause notice.

o The adjudicating authority has not appreciated the above facts and passed the

impugned order and confirmed the demand of service tax, interest and imposed

penalty, which is not correct as per law.

4. Personal hearing in the case was held on 01.09.2023. Shri Darshan Belani, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and handed over

additional written submission dated 01.09.2023. He reiterated the contents thereof and the

submissions made in appeal memorandum. He submitted that the appellant provided transport

services to a OTA, which are exempted from service tax under Sr. No. 22 of the Notification

No. 25/2012-ST dated 20.06.2012. He requested to set aside the impugned order.

4.1 The appellant in their additional submission dated 01.09.2023, inter alia, submitted as

under:

o They are providing transportation services to another goods transporter namely

Tredwell Corporation only.

o In support of the above they have attached the copies of Trial Balance Sheet, Balance

sheet, Profit and loss account, Income Tax Return along with copies of bills and sales
}

5

register for FY 2016-17



F.No. GAPPL/COM/STP/1172/2023-Appeal

o Tredwell Corporation, to whom they have provided service, is also a transporter and

provides transportation services.

o The appellant further submitted that the income of Rs. 19,97,307/- was earned by
..

providing the Transportation services in FY 2016-17 was exempt from Service tax

under Sr. No. 22 of Mega Exemption Notification No. 25/2012- Service Tax dated

20.06.2012.

o From the above facts and submission it is seen that the appellant has provided services

to another transporter and the same has been covered by the Mega Exemption

Notification and accordingly the transportation income of Rs. 19, 97,307/- was not

liable to tax under service tax regime and hence the appellant was also not required to

register under service tax regime and therefore the question of payment of Service Tax

and Interest and Penalty thereon does not arise.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum & additional written submission, submission made during

the course of personal hearing and documents available on record. The issue to be decided in

the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2016-17.

6. It is observed that the main contention of the appellant that they are providing services

to another GTA and their income of Rs. 19,97,307/- was exempt from Service tax under Sr.

No. 22 ofNotification No. 25/2012- Service Tax dated 20.06.2012. It is also observed that the

adjudicating authority has confirmed the demand of service tax vide impugned order passed

ex-parte.

7. For ease of reference, I reproduce the relevant provision ofNotification No. 25/2012

ST dated 20.06.2012, which reads as under:

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise ofthe powers conferred by sub-section(]) of

section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the

said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated

the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part

II, Section 3, Sub-section (i) vide number G.S.R. 21°,,,f!1~~;~e 17th

4>;(/;ef/~ -~J.~~
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F.No. GAPPL/COM/STP/1172/2023-Appeal

March, 2012, the Central Government, being satisfied that it is necessary in

thepublic interest so to do, hereby exempts thefollowing taxable servicesfrom

the whole ofthe service tax leviable thereon under section 66B ofthe saidAct,

namely:

I ...

2 ...

22. Services by way ofgiving on hire --
(a) to a state transport undertaking, a motor vehicle meant to carry more than
twelvepassengers; or
(b) to a goods transport agency, a means oftransportation ofgoods;"

8. On verification of the Profit & Loss Account, Income Ledger and Invoices issued by the

appellant during the FY 2016-17, I find that the appellant engaged in providing their truck to M/s.

Tradewell Corporation, a GTA on hire basis and earned total income of Rs. 19,97,307/- during the FY

2016-17. The service provided by the appellant was exempted from the service tax as per Sr. No.

22(b) of the Notification No. 25/2012-ST dated 20.06.2012 and the appellant is not required to pay

any service tax on the said income as demanded in the show cause notice and confirmed in the

impugned order. Since the demand of service tax is not sustainable on merits, there does not

arise any question of charging interest or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2016-17, is not legal and proper and deserve to be set aside. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.

10. aft#a trafRt +1& zfha# Rqzrt 5qlafar star&t
The appeal filed by the appellant stands disposed of in above terms.

#,
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested ~

intendent(Appeals),
CGST, Ahmedabad
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Bv RPAD / SPEED POST

To,
M/s. Dilip Vishnuprasad Trivedi,
5/B-8, Vivekanand Nagar,
Hathijan, Ahmedabad - 382445

The Assistant Commissioner,
COST, Division-III,
Ahmedabad South

Appellant

Respondent

Copy to: .
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad South
3) The Assistant Commissioner, COST, Division III, Ahmedabad South
4) The Assistant Commissioner (HQ System), COST, Ahmedabad South
" (for uploading the OIA)

5 Guard File
6) PA file
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